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EDITORIAL NOTES. 


WITH the meeting of the legislature there will be a renewal of the 
discussion of the changes in our judicial system. A resolution was 
adopted at the last session proposing amendments to the constitu- 
tion providing for a change in the Court of Errors. This proposal 
is to make a court of appeals composed of the chief justice and the 
two senior justices of the Supreme Court, the chancellor and the 
senior vice chancellor. The lay judges are dispensed with, and six 
judges are to be specially appointed by the Court of Pardons. 
This has the merit of getting rid of the lay element of the Court of 
Errors with the least possible change in our judicial system. It 
adds no new judges to the number, and it makes use of all the time 
of the existing judges without any danger of having a separate 
Court of Appeals which might not have enough to do to keep it 
busy all the year. The effect would be, however, that the Supreme 
Court judges, who were on the Court of Appeals, would devote 
themselves almost exclusively to the appeal cases, leaving the Su- 
preme Court work to other Supreme Court judges, while the Chan- - 
cellor and Vice Chancellor would be compelled to neglect the busi- 
ness of the Court of Appeals for their chancery work, orelse break 
down with over-work. 

The chief fault we have to find with this plan is that it does not 
provide for a separate and independent Court of Appeals, but 
leaves the court so that judges of the Supreme Court will sit as 
they do now in appeals from the judgment of the Supreme Court. 
This we think outweighs the advantage which the system has in 
retaining a Supreme Court and Circuit Courts held by the highest 
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judges in the state, forit is no doubt true that to establish a 
“separate Court of Appeal will make the Supreme Court and the 
trial judges of an inferior rank, and tend to give us inferior judges 
for those important offices. 

Our own opinion is, and we think it is the opinion of the 
majority of the younger bar, if not of the whole bar, that when we 
make a change it would be best to make it radical and provice for 
a bench of judges who should all have law and equity powers, and 
who should be classed’‘in divisions, one to hear cases at law, 
another to hear cases in equity, but who should all be judges of 
one Supreme Court, in which all cases should be brought; and 
that above this there should be a Court of Appeal in all causes, 
both of law and equity—a system, in short, like that which has 
been adopted in England. 





SPEAKING of the new rules of the Supreme Court last month we 
expressed the hope that the next new rule might be one providing 
for equitable defenses in common law actions. Supplementary to 
this there might be another rule permitting courts of law to re- 
strain defendants from setting up inequitable defenses in common 
law suits. This could be easily managed as a matter of practice, 
and it would save much circumlocution and delay. Suppose a case 
like Martin v. Lamb now pending in both the Supreme Court and 
the Court of Chancery, as well as in the Court of Errors, in which 
a suit is brought for damages for the breach of a contract ten years 
ago, and there isa good reason on equitable principles why the 
defendants should not set up the statute of limitations. Under our 
present practice the plaintiff, as soon as he has begun his suit, 
must file a bill in Chancery to ask that court to restrain the de- 
fendant from pleading the statute. An answer is filed, testimony is 
taken, the case is set down for a hearing in e;uity, and must wait 
several months for its turn to be heard; and in the meantime the 
plaintiff's suit is delayed by the bill he has himself filed. An in- 
junction is at last obtained and then an appeal is taken, as in Martin 
v. Lamb, to the Court of Errors, and there is s:ill further delay 
and expense before it is finally determined what the defendant may 
plead, and after that the suit will proceed at law to final judgment. 
Now, all this might be done in the court of law ona motion before 
the judge upon affidavits or oral evidence and be disposed of sum- 
marily, and any error could be corrected on exceptions taken up 
with other exceptions after the trial. This would certainly save 
much expense and delay; and it is more satisfactory and intelligi- 
ble to suitors to have one controversy between the same two parties 
determined by one court than to have it divided between two. 
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It is urged that this is unconstitutional in changing the jurisdic- 
tion of the established courts. It may be answered that it is only 
permitting a common law court to give a remedy which equity 
gave only because it was not given at common law. This has been 
done before by innumerable statutes and decisions, and it is well 
settled that the extension of the power of the common law court does 
not diminish the jurisdiction of the court of equity. There was a short 
statute passed last winter (P. L. 1885, p. 71), which took away from 
the court of equity a large class of cases by providing that it should 
‘*not be necessary to file a bill in equity to obtain a new trial in an 
action at law merely because the term had expired in which the ver- 
dict was rendered’’ and no one would contend that this was 
unconstitutional in giving to a court of law a power which had for- 
merly been exercised by the court of equity alone. The courts had 
almost reached this point without the aid of the statute, but the 
effect is the same, whether it was accomplished by decisions or by 
legislation. The jurisdiction of the common law courts was ex- 
tended to cases which had before been within the exclusive juris- 
diction of the Court of Chancery. So there are many ways in 
which the powers of the common law courts can be extended to 
deal with a case upon equitable principles, and we trust the Su- 
preme Court and the legislature will be eager to find them out. 





WHILE we are growling about the defects in our own judicial 
systems it is comforting to reflect that they are not as bad as those 
of some other states. Not to speak of ‘‘the evils that we know 
not of,’’ which the code states have fallen into, there is the state 
of Delaware, which has in an exaggerated form all the anomalies of 
our system of courts, and many awkward arrangements besides, 
and they seem to work the old machinery with all the friction it is 
capable of producing. 

In the report of the committee of the American Bar Association 
upon the causes of the delay and uncertainty in judicial adminis- 
tration, there is a report of Mr. George H. Bates, of Wilmington, 
upon the condition of legal affairs in Delaware, which shows that 
they scarcely make the effort to administer justice promptly in 
that little state. They have a chancellor and a Supreme Court 
which consists of a chief justice and three associate justices, one 
resident in each county. The Court of Appeals consists of the 
chancellor and all the judges, and on writs of error the court con- 
sists of the chancellor and the law judge who did sit below and 
one of those who did not, the court below being always held by 
three judges. So that the court of appeal consists of the same 
number as the court below, and of judges of the same rank, and 
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one of them a judge who sat in the case, and the result is that a 
dissenting judge, if he gets the chancellor on his side on appeal, can 
reverse the judgment of his two brethren, even though the fourth 
member of the Supreme Court may agree with them on the appeal. 

Another very awkward arrangement is that no judge can sit in 
his own county, and that every trial at nisi priuvs must be held by 
all the other three judges. So that, the judges being all 
away from home (and three of them sitting together their time is 
trebly precious), they are in a great hurry to get away and insist 
on all the cases being ready at the opening of the term, and the 
result is that in the city of Wilmington, which contains more than 
one-third of the population of the state, there are sometimes as 
many as two hundred cases ruled for trial on a single day and wit- 
nesses and parties must all be in attendance and await their turns 
indefinitely. The consequence is, Mr. Bates says, that *‘ after the 
trial of a few cases counsel become desperate at the rapid increase 
of costs and continue their cases almost under compulsion. This 
process goes on to such an extent that in order to secure the trial 
of a case it is usually necessary to wait patiently until it reaches a 
place near the top of the list.’””, And he says that thus far they 
‘*have been unable to procure either by legislation or by rule of 
court, any arrangement for trial such as obtains usually in cities 
which assigns one day for a few cases.’’ The remedy they ask for 
is a ‘‘court in each county held by a single judge resident in the 
county, who can hold court from day to day, from week to week, 
and from month to month, until the business is disposed of.”’ 


ForBIDDEN fruit is proverbially sweet and there is nothing so 
tempting as game just after the close of the season, and the tempta- 
tion is especially tantalizing here in New Jersey at this festival 
time, when the season is ended here, but is not closed just over the 
river in New York. Strong efforts have been made to amend our 
game laws so that they may conform to those of New York, or so 
as at least to allow our dealersand our consumers to enjoy the game 
that has been lawfully killed within the season in New Jersey, and 
that which has been lawfully killed in New York. The objection 
to giving this permission is that in order effectually to prevent the 
killing of the game after the first of January, it is thought to be 
necessary to forbid its use entirely after that day. A different view 
of the matter has been taken by a Canadian court, and a different 
construction has been given to a similar statute to our own. The 
case was Davis v. McNair, General Sessions( Wentworth), Canada, 
June 1885, 21 Central Law Journal 430. The appellant was con- 
victed of having in his possession in the city of Hamilton, in the 
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province of Ontario, on the sixth of February, and exposing for 
sale certain game called prairie fowl contrary to a statute of Onta- 
rio which forbade the killing of prairie fow] and certain other game 
at that time, and also provided that no person should have in his 
possession any such game during the period in which it was so pro- 
tected. The game which the defendant had in his possession was 
killed in Manitoba, in the open season for game in that province. 
On appeal it was urged that the statute of Ontario did not apply 
to having in possession game lawfully killed in Manitoba. The 
court discussed a great number of conflicting decisions in the 
Canadian, English and American courts, and after an exhaus- 
tive argument, came to the conclusion that by no reasonable 
interpretatiop could the statute be held to apply to game law- 
fully killed elsewhere. And it suggested that the statute with such 
an interpretation would be beyond the power of the legislature be- 
cause it would subject to forfeiture game lawfully killed in one 
place and intended to be lawfully sold in another if only it should 
be found in transit within their province. 





In ex parte Schulenberg, U. 8. Circuit Court, E. D. Michigan, 
July 13, 1885, 25 Fed. Rep. 211, a petitioner while in attendance 
upon a Federal Court as a witness was served with a writ of garn- 
ishment from aState Court. Heapplied to the Federal Court to set 
aside the service of the writ, and Mr. Justice Matthews refused to 
entertain the application until he had applied to the StateCourt. A 
motion was then made in the State Court and refused and then the 
petitioner applied again to the United States Court. This court 
held that although this was a breach of the privilege of the peti- 
tioner the Federal Court could not stay the proceedings of the State 
Court and that the conduct of the defendant was not such a con- 
tempt as the Federal Court could punish. (Referring to U. 8. Rev. 
Stat. § 720-725.) ‘* The petitioner has a complete remedy not only 
by application to the Supreme Court of this state for a writ of 
mandamus to vacate the order of the Superior Court, but also by a 
writ of error to the Supreme Court of the United States. In this 
abundance of remedies I should refuse, evenif this were a mat- 
ter of discretion, to take a step which would be so likely to lead to 
an unseemly conflict of authority.’ 





In Traphagen v. Irwin, Sup. Ct. of Nebraska, Sept. 1885, 20 
Rep. 692, it was held that the record of a conveyance or mortgage 
is constructive notice only to those who must trace their title 
through the grantor or mortgagor. A conveyance or mortgage ex- 
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ecuted by one not in possession and having no record title is not, 
when recorded, constructive notice of title. Citing among other 
cases Losey v. Simpson, 11 N. J. Eq. 246. This latter case is 
affirmed and distinguished in Semon v. Terhune, reported in this 
number. 





Block v. Erie & North Shore Despatch Co., Sup. Jud. Court 
of Mass., May, 1885, is an important case on the liability of con- 
necting railroads for the loss of freight carried over their lines. The 
general rule is that when goods are carried by connecting roads 
over a continuous line each company is responsible only for loss oc- 
curring on its own line, but that any company may make itself lia- 
ble by < contract for the safe deliv ery of goods by means of other con- 
necting lines. The present case goes further and holds that where 
several railroads having a continuous line acting together under a 
single name make a contract for the delivering of goods between 
certain points they are liable as partners and the party injured has 
his remedy against them all either jointly or severally; and this 
though the contract contained a provision that in case of loss that 
company shall alone be held responsible therefor in whose custody 
the same might be at the-time of the happening thereof. The words 
‘that company” were held to refer to the Despatch Company and the 
roads beyond its line, and not to the several companies of which it 
was composed. There is a good note to this case on the Liability 
of Carriers over Connecting Roads in the Central Law Journal for 
Dee. 11, 1885. 





Tue case of Blair v. St. Louis H. & R. R. Co., U.S. Cireuit Court 
E. D. Missouri, is the foreclosure of a railroad mortgage, and a 
great many questions of law and practice have been contested and 
determined during the course of it, and they have all been reported 
in the Federal Reporter from time to time from volume 19 to the 
current volume 25. Not only have formal opinions been reported, 
but various oral rulings and discussions and the orders that have 
entered at different stages of the suit and in various collateral 
controversies ; and now in Vol. 25, p. 233, there isa discussion of 
the subject of upset price, and the question of the disposition of 
the earnings as distinguished, from the corpus of the estate and 
also of the order of priority of statutory liens and the mortgage 
bonds, and then follows a copy of the final decree. This series of 
reports of this case will form a valuable set of precedents in cases 
of this nature. 
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In regard to the liability of a master to his servant, and the dis- 
puted question of what is meant by being in the common em- 
ployment of the master, Mr. Justice Miller says in Garraky v. 
Kansas City, St. J. & C. R. R. Co., U. 8. Circuit Court of Kansas, 
25 Fed. Rep. 258: ‘‘I remain of. the opinion that a common hand 
engaged in the business of distributing iron rails along the side of 
a track to be laid in place of other rails removed from that 
track, and under the control, with six or eight other men, of a boss 
or foreman, is not in the same employment as a man controlling 
and managing a switch engine not used in carrying these rails but 
in moving and transferring from one place to another cars not en- 
gaged in the business of relaying this track. And this, my per- 
sonal judgment as a matter of sound principle, is also the nec- 
essary result of the latest decision of the Supreme Court of the 
United States on the same subject in Chicago, M. & St. P. R’y Co. 
v. Ross, 112 U. 8. 377. The length of timé that case was held 
under consideration by the court, and the ultimate dissent of sev- 
eral of its members, show the serious attention it received, and by 
it I am governed.”’ 

In another recent case on this subject it was held that a railroad 
train despatcher and a locomotive engineer are not fellow servants; 
Darrigan v. N. Y. & N. E. R. R. Co., Conn. Sup. Ct. of Errors; 
noted in the Albany Law Journal for December 5, 1885. The 
court seems to be quite desperate about finding any definite rule 
for deciding all cases. The judge says: 

‘* Tt would be idle to attempt to notice any considerable number 
of the many cases that have been decided on this subject. ‘They 
are su conflicting that it is impossible to reconcile them, and it is 
equally impossible to extract from them any general rule or prin- 
ciple by which future cases, or any considerable portion of them, 
may be determined. Differing views are entertained by different 
courts in similar cases. To some extent each case is determined 
by the peculiar circumstances attending it. Nor are the courts 
uniform in their statement of the principles upon which the mas- 
ter’s exemption rests. The train dispatcher in respect to the mat- 
ter of moving these trains was supreme. The whole power of the 
corporation, whose duty it was to move them safely, was delegated 
to him. He was the agent through whom the corporation at- 
tempted to perform its duty. He acted in its name, by its author- 
ity, and its stead. The engineer was bound to obey his order. 
Disobedience or deviation would have been subversive of order 
and discipline, destructive in its consequences, and just cause for 
immediate dismissal. He received an order to go west from Water- 
bury on a single track road at a time when another train was ap 
proaching Waterbury from the west. The order was imperative, 
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and it required of him implicit obedience. He obeyed. He did 
not then know the consequences, but the company did, or should 
have known. He conformed to the order, as he was bound to; and 
while so conforming, and as the direct consequence thereof, he was 
injured. Reason, justice and law require that the company should 
be held responsible.”’ 





THE MUTUAL LIFE INSURANCE CO. OF NEW YORK v. CHRISTOPHER PROBASCO. 
(In Chancery of New Jersey.) 
[Reported by Mr. James Stein.] 
Foreclosure—Dower—Power of Court. 

On petition for gross sum in lieu of dower. 

This was a foreclosure suit. The petitioner at the time of the 
sale was the wife of the mortgagor, Probasco, whose equity of re- 
demption had previously been sold by execution at law to James 
Bolton. To secure her inchoate right of dower $1,511 of the sur- 
plus moneys was impounded in this court, and during her hus- 
band’s life the income thereof was paid to Bolton. Her husband 
having died April, 1885, the right of dower became absolute, and 
she files her petition, electing to take a sum in gross in lieu of 
dower. The respondent, Bolton, opposed the application, refusing 
to consent to her having a sum in gross, and insisting that it could 
not be given her except by consent. 

Mr. B. B. Dorrance for petitioner. 

Mr. James Stein for respondent. 

VAN FLEET, V. C.: Held, That in this case the widow cannot 
elect to take a sum in gross, except by consent of the parties inter- 
ested; that the statute only confers such right of election in parti- 
tion in sale of lands of infants, and sales by executors and admin- 
istrators to pay debts; and that the Court of Chancery has no 
inherent power to order asum in gross in lieu of dower independ- 
ent of statutory enactment. 





JACKSON v. BEACH, ET ALS. 
(Court of Chancery of New Jersey. Filed Oct. 28, 1885.) 


Tenants in Common—Partition.—The that there should be a sale of their shares, 
interest of one tenant in common in land All the land held in common need not 
may be set off to him in land, eventhough be included ina bill for partition, but if a 
the remainder of the land is held bysomany defendant desires it he can obtain it by 
tenants in common that it is to their interest means of his pleading. 


Mr. Halsey and Mr. H. C. Pitney for complainant. 
Mr. Theo. Little and Messrs. Neighbor & Smith for defendant 


Beach. 
Birp, V. C.: At the hearing of this case I decided that a party 
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defendant, who owns more than three-fourths of the land described 
in the bill filed for partition, is not entitled to have his interest set- 
off to him in land because the balance of the land is owned by so 
many as tenants in common, that it is impossible to make partition 
thereof amongst them without great prejudice. I came to this con- 
clusion because I thought the practice forbid any other. It is 
plain that part can be divided and part sold ; but I could find no 
authorities for deciding that the interest of one or more of the ten- 
ants can be sold and the interest of one or more set-off in land. 

I hesitated in coming to such conclusion and am now convinced 
that [ was wrong. I think that the interest of one tenant in common 
may be set off to him in land, even though the balanceof the land 
is held by so many as tenants in common that it will be to their in- 
terests to order a sale of theirshares. Haywood v. Judson, 4 Barb. 
231, sustains this view. Since the decree has not yet been advised 
I think it is my duty to advise in accordance with this view. 

During the hearing it appears that the bill in this case only de- 
scribed a part of the land held by the tenants in common, leaving 
unnoticed a large tract. I suggested that this fact might prove 
embarrassing upon the question of partition, since the larger 
the quantity of land held in common the greater the proba- 
bility of division without prejudice. Other considerations were 
named by the court or advanced by the counsel of the defendant 
Beach ; and, as a consequence, time was given for counsel to pre- 
sent their views on briefs. 

After a very careful, and, I think, full research, I can find no 
authorities sustaining the view that all the land held in common 
must be included in the same bill. I believe there is no case es- 
tablishing such a practice in England; and while this is the first 
case which I have any knowledge of in this state in which less than 
all the lands have been sought to be partitioned in the same bill, I 
find nothing to warrant me in saying, as the case now stands, that 
the complainant must fail unless he asks for a partition of all. 

If a party in interest conceives that he will suffer because a por-: 
tion of the lands held in common have been omitted, he has a plain 
remedy. By proper pleading he can have all the land so held dis- 
posed of in one suit and for one bill of costs. I think such plead- 
ing is essential to move the court. 

Unless the defendant asks for leave to take other steps in order 
to secure a partition or sale of all the lands, I shall advise the ap- 
pointment of commissioners, so to divide the lands described in 
the bill as to set off to the defendant Beach his share, and sell the 
balance. 
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THE STATE, EX REL. RICHARD V. LINDABURY v. THE BOARD OF CHOSEN FREE- 
HOLDERS OF THE COUNTY OF OCEAN. 


(New Jersey Supreme Court. Nov. Term, 1885. 


Liability of County for Fees of Counsel 
Employed as Prosecutor—Counsel Fees— 
Mandamus.—Section 100 of the Criminal 
Procedure Act provides that it shall be the 
duty of the Prosecutor of the Pleas to use all 
reasonable and lawful diligence for the de- 
tection, arrest, indictment and conviction of 
offenders, and that all necessary expenses 
incurred thereby, verified to and approved 


Opinion filed Dec., 1885.) 


2. That the presiding judge’s certificate of 
approval of the compensation of such asso- 
ciate counsel was conclusive, both as to the 
necessity of such expenses and the sum to be 
paid, and that it was the duty of the Board 
of Freeholders to pay the sum so certified on 
the presentation of such certificate. 

3. That mandamus is the proper remedy 
to compel the Board to pay a bill so certified. 


4. That official action of the board which 
manifested an intention not to admit the re- 
lator’s right until a decision upon that right 
was obtained, was sufficient evidence of a 
refusal to pay to justify the award of a man- 
damus. 


under his hand by the presiding judge, should 
be paid by the Board of Freeholders. (Rev. 
p. 286). Held: 

1. That under this section the prosecutor 
of the pleas had power, with the concurrence 
of the presiding judge of the Court of Oyer 
and Terminer, to employ associate counsel 
to assist in the trial and preparation for trial 
of a homicide case. 


On rule for mandamus. 

At the December term, 1884, of the Court of Oyer and Terminer 
of Ocean County, an indictment was presented by the grand jury 
against Elson K.. Rockwell and four others for the murder of 
James I. Wainright. The indictment was traversed and came on 
for trial at the term of January, 1885. The trial was begun on the: 
20th of January and concluded on February 27, resulting in a ver- 
dict of guilty of murder in the second degree, as against Rockwell. 

The relator, a counsellor-at-law of this state, was on the 29th of 
November, 1884, employed by the Prosecutor of the Pleas of the 
county of Ocean, with the approbation of the presiding judge of 
the Court of Oyer and Terminer, to aid the prosecutor in the prep- 
eration of the case for trial, and as associate counsel he participated 
in the trial. For his services the relator presented to the Board of 
Chosen Freeholders his bill, with certificates annexed, and his affi- 
davit as follows: 

The Board of Chosen Freeholders of the county of Ocean, state of New Jersey, 


1885. To R. V. Linpasury, Dr. 


Feb. 27—To 50 days service in the prosecution of the case of the State v. Elson 
K. Rockwell and others on indictment for murder.......secceececeeeeees - $2,000 00 


I hereby certify that the above bill is correct and not exorbitant. That the services were 
rformed and were necessary to the case of the State v. George Wainwright, Elson K. 
Rockwell, Julia Jane Wainright, Mary Emma Wainright and Charles Wainright. 
THos. W. MIDDLETON, Pros. Att’y. 


I approve this bill and order it to be paid. B. VAN SYCKLE, Jus. Sup. Ct. 


STATE OF NEW JERSEY, 
Ocean County. bss, 
R. V. Lindabury, on his oath, saith the within account is true, fair, correct and just. 
R. V. LInDABURY. 


Sworn and subscribed before me the 27th of February, 1885. 
B. VAN SYCKEL, Jus. Sup. Ct. 





LINDABURY vw OCEAN COUNTY. Ir 


The relator’s bill was presented at a meeting of the board on 
March 11, 1885, laid over to an adjourned meeting held March 13, 
and then on motion was laid over until the May meeting. 

At the May meeting held May 11, the following proceedings ap- 
pear by the minutes of the board: 

** Bill of R. V. Lindabury, Esq., being taken up, E. H. Jones offered the following reso- 
lution: Resolved, That the bill of R. V. Lindabury be paid. J. M. Bean moved to amend, 
reducing the bill from $2,000 to $1,500 and Mr. Smith moved to amend the amendment 
that a vote of the Board be taken whether it should be $1,200 or $1,500, and upon call of 
the townships was ordered that the sum of $1,500 be paid to the said Lindabury.” 

In compliance with this reso.ation the County Collector gave to 
the relator a check for $1,500, which the relator received as pay- 
ment on account. 

The relator obtained a rule to show cause for a mandamus com- 
manding the Board to pay the balance remaining unpaid. Depo- 
sitions were taken under the rule and the case was submitted on 
briefs. 

Argued before Justices Depue, Van Syckel and Scudder. 

Mr. Frank Bergen for the relator. 

Messrs. I. W. Carmichael and Mark R. Sooy, contra. 

The opinion of the court was delivered by 

Depur, J.: The first contention against the allowance of this 
writ is that there has been no such refusal to pay the balance of 
the relator’s bill as would lay the foundation for a writ of manda- 
mus. It is not disputed that the resolution of May 11, 1885, was 
equivalent to a refusal to pay. The contention is, first, that the 
meeting of the board on that day was illegal, and second, that its 
session was not such a meeting as that an order for the payment of 
the relator’s bill could then lawfully be made. Hence the argu- 
ment is that the refusal of the board to pay the relator’s bill was 
no neglect of any duty owing to him. 

The act of 1880 provides that no bill shall be ordered paid by 
the board of chosen freeholders of any county of this state, except 
at a regular meeting of said board, and then only when properly 
itemized and verified according to law; P. L. 1880, p. 316. The 
sixth section of the statute in relation to chosen freeholders pro- 
vides for a stated meeting of the board to be held on the second 
Wednesday in May in each year. At this stated meeting, members 
are required to attend without any notice. The tenth section pro- 
vides for special meetings to be convened by the director, or, in 
case of his absence, inability, or death, then by the clerk of the 
board in application on writing of three of the chosen freeholders, 
specifying the business, object and purpose of calling such board, 
and upon notice in writing directed to respective members of the 
board, and left at the respective places of abode, mentioning there- 
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in the time and business, object, or purpose of such meeting; Rev. 

p. 128-129. The supplement of 1875 provides that whenever it 
shall be necessary to convene a special meeting of the board, the 
clerk, on receiving the notice of meeting prescribed by the tenth 
section of the act, shall convene a meeting of the board by a notice 
in writing directed to the respective members of the board: and 
mailed to the post office nearest their respective places of abode, at 
least ten days prior to the day of meeting ; Rev. 134, Sec. 46. A 
supplement, passed Feb. 28, 1883, makes it the Clerk’s duty to 
convene special meetings of the board on the written or printed 
request of the director, or any three members, specifying the busi- 
ness, object and purpose thereof, by notice to the members sent by 
mail at least five days before the day of meeting, and stating the 
business, object and purpose thereof; P. L. 1883, p. 44. The act 
of 1880 does not restrict the power of the board to order bills paid 
to the stated meetings prescribed by the sixth section of the act. 
Any meeting, stated or special, is a regular meeting within the 
meaning of that act. 

The meetings of March 11th and May 11th were convened by a 
notice in writing, signed by the clerk, and duly posted to each mem- 
ber of the board. The meeting of March 13th was a meeting pur- 
suant to an adjournment. The calls for the meetings of March 11th 
and May 11th were not made in compliance with the written request 
of the director or members prescribed by the statute, nor did the 
notices thereof mention the business, object, and purpose of calling 
the board. In that respect the action of the clerk wasirregular. If 
the members of the board had refused to attend or to consider the 
relator’s bill on account of the irregularity of the proceedings by 
which the board was convened, there would be much force in the 
present contention that the defendants are in no default. But it 
appears that at the meeting of March 11th and 13th every mem- 
ber of the board in office was present. No objection was made to 
the manner in which the board was convened. The board organ- 
ized and proceeded to the transaction of business. By such organ- 
ization it became bound de facto. Bills toa vonsiderable amount 
were received and acted upon; some were ordered paid, others laid 
over for further consideration. The relator’s bill was received by 
the board and laid over until the May meeting. At the May meet- 
ing eight of the ten members of the board were present. No objec- 
tion was made to the proceeding of the clerk in convening the 
board. The board organized and proceeded to transact business, 
The minutes of the preceding meeting were read and approved ; 
bills were received and ordered paid. The relator’s bill was taken 
up, and $1,500 was ordered to be paid, on the assumption that it 
was the province of the board to determine whether it should pay 
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or not, and how much should be paid. Furthermore, the board as 
at present constituted, in response to this rule, have adopted the 
action of the preceding board at the May meeting, and refuse 
to pay the relator’s bill, on the ground that the county is under no 
obligation to pay it. To justify proceeding by mandamus there 
need not be a positive refusal to perform the duty; it is sufficient 
that a manifest intention not to perform it beshown. State v. Rah- 
way, 4 Vroom 110; Cleveland v. Board of Finance, 9 Jd. 259. 
Where the official action of the board makes it clear that the board 
does not intend to admit the relator’s right until a decision upon 
that right is obtained, the facts amount substantially toa refusal. 
State v. Freeholders of Hudson, 6 Vroom 269-278. The proof of 
the defendant’s refusal to pay the balance of the relator’s bill is 
plenary. 

Nor should the relator be denied this writ on the ground that 
remedy by action is the proper relief. The theory of the relator’s 
claim to have this money paid by the county is the approval of his 


p bill by the presiding judge of the court and the order for its pay- 


ment is an auditing of his account by force, of which the duty.is 
laid upon the Board of Freeholders to provide for the payment of 
the sum so certified without any qualification or discretion, and it 
is settled that in such cases a mandamus may issue. Clarke v. Jer- 
sey City, 13 Vroom 94. An examination of the precedents will 
show that the practice of the court is that where the facts are in 
dispute the court will generally leave the party to his action. 
But where the facts are undisputed, the court—the relator having 
a right to the specific relief sought—will exercise a discretion in de- 
ciding the legal questions on an application for the writ or putting 
the party toan action. This practice is convenient and conducive 
to the speedy application of justice, especially since the practice 
has grown up of facilitating, in proper cases, a review by writ of 
error of the decision of this court in granting or refusing writs of 
mandamus. We consider the case properly here for consideration 
upon the merits. 

In this state it is the settled doctrine that the expenses incident 
to the administration of justice devolve upon the several counties, 
except where there is express legislative provision for the payment 
of such expense by the state. For this doctrine I need cite only 
State (Lewis, Pros.) v. Hudson County, 3 Vroom 254. It is also 
undeniable that the employment of additional counsel to assist the 
prosecutor of the pleas in the prosecution of indictments in special 
and difficult cases is an expense that falls within the category of 
expenses in furtherance of the due administration of justice and 
are such as, within the case cited, the Board of Freeholders might 
authorize to be paid out of the public funds without a misappro- 
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priation of the public money, as expenses incurred in the further- 
ance of the due administration of justice, in the prosecution and 
punishment of offenders against the public. Indeed the official ac- 
tion of this board on the relator’s bill is a concession that the rela- 
tor’s services were of this character. The board appropriated out 
of the county funds $1,500 as compensation for these services. The 
whole dispute seems to be whether -he amount of the relator’s com- 
pensation is in the discretion of the board or to be determined by 
the official certificate of the court. 

In the State (Lewis, Pros.) v. Hudson County, already cited, 
this court while it affirmed the obligation of the county to defray 
the expenses incurred in the due administration of justice, regarded 
the obligation as a moral obligation merely, and, as the law then 
stood, the obligation was a moral obligation in the sense that there 
was no statute which imposed the duty as a legal duty, or prescrib- 
ed any means for determining the amount that should be paid. 
Hence the court in that sense treated the whole subject as being 
within the discretion of the board as to whether such expenses 
should be paid, and left it discretionary with the board as to the 
sum that should be paid. 

To meet this condition of affairs section one hundred of the 
Criminal Procedure Act was passed. That section enacts that, 
‘*Tt shall be the duty of the prosecutor of the pleas for each coun- 
ty to use all reasonable and lawful diligence for the detection, ar- 
rest, indictment and conviction of offenders against the laws, and 
all necessary expenses incurred thereby verified to and approved 
under his hand, by the presiding judge of the Court of Oyer and 
Terminer or General Quarter Sessions for any county, shall be paid 
by the board of freeholders thereof.’’ Rev. p. 286. 

The language of the section quoted is quite general. It is made 
the duty of the prosecutor ‘‘ to use all reasonable and lawful dili- 
gence for the detection, indictment and conviction of offenders,”’ 
and the payment of ‘‘all necessary expenses incurred thereby,”’ is 
enjoined upon the Board of Freeholders. A construction of the 
statute which would restrict its provisions to the personal efforts 
of the prosecutor and his personal expenses without authority to 
employ other means and instrumentalities to aid him in the dis- 
charge of his duties and to incur expenses thereby, would be too 
narrow to effect the legislative purpose. On such a construction 
the prosecutor would not be able to have a diagram prepared, or to 
have a chemical analysis made, or to employ detectives with any 
assurance that the expense necessarily incurred thereby would be 
paid. Such a construction would leave to a prosecutor an excuse 
for the lax performance of duty—that he had no authority to incur 
the requisite expense. The plain intent of the statute was to 





conf 
to ai 
ante 
was 
ing j 
and 
the ] 
emp! 
dictr 
Proce 
grou 
Fi 
provi 
whos 
thea 
act o 
the s 
the P 
be no 
Attor 
The 
of the 
office 
crimii 
act th 
in any 
cutor 


Thom 


The 
busing 
ecutol 
to apy 
cution 
the in 
braced 
salary 
sectio1 
court | 
compe 
fendar 
v. City 
the cor 
his ste 
county 
186, is 


LINDABURY v. OCEAN COUNTY. 15 


confer upon the prosecutor authority to provide reasonable means 
to aid him in the performance of his official duties, with a guar- 
antee that the necessary expenses incurred should be paid; and it 
was left to the court, by the certificate and approval of the presid- 
ing judge, to determine the reasonableness of the means employed 
and the necessity of the expenses incurred. But it is insisted on 
the part of the defendants that the prosecutor was disabled .from 
employing counsel to assist him in the prosecution and trial of in- 
dictments, and that, therefore, section one hundred of the Criminal 
Procedure Actis inapplicable. This contention is placed upon two 
grounds : 

First: Upon the first section of the act of April 16, 1846, which 
provides for the appointment of a prosecutor in each county, 
whose duty it should be to prosecute the pleas in such county in 
the absence of the Attorney-General, and the third section of the 
act of February 24,1854, which provides that the criminal business of 
the state should be prosecuted exclusively by the Prosecutor of 
the Pleas, except in a county where, for the time being, there may 
be no prosecutor, or where the prosecutor desires the aid of the 
Attorney-General. Rev. p. 56, secs. 3 and 4. 

The act of 1846 was, in this respect, substantially a re-enactment 
of the act of December 11, 1883. Harr. Com. 49. It created the 
office of Prosecutor of the Pleas to conduct the prosecution of 
criminal pleas in the absence of the Attorney-General. Under this 
act the Attorney-General still had the right to prosecute the pleas 
in any county, and when he appeared for that purpose the prose- 
cutor of the pleas was superseded. State, Clawson, Pros., v. 
- Thompson, Spencer 689-691. 

The third section of the act of 1854, which placed the criminal 
business of the several counties in the exclusive charge of the pros- 
ecutors, was designed to take from the Attorney-General the right 
to appear and supersede the prosecutors of the pleas in the prose: 
cution of criminal offences in the several counties. That such was 
the intent of this section is apparent from the fact that it is em- 
braced in an act entitled ‘‘An act to define the duties and fix the 
salary of the Attorney-General.’’ On constitutional grounds the 
section could receive no other construction. If the order of the 
court under review had been to allow the prosecutor of pleas extra 
compensation for his services beyond that fixed by law, the de- 
fendants’ contention on this head would have been sound. Evans 
v. City of Trenton, 4 Zab. 764 It would have had like weight if 
the court had superseded the prosecutor and appointed another in 
his stead and ordered the appointee or the court to be paid by the 
county. The state, Hoxsey, Pros., v. City of Paterson, 11 Vroom 
186, is an apt precedent by way of distinguishing an order super- 
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ceding a prosecutor from one like that under review directing com- 
pensation for associate counsel employed by him for his assistance. 

In that case the charter of Paterson empowered the Board of 
Aldermen to employ a city counsel and to fix his salary by ordi- 
nance, and the ordinances of the city prescribed that the city 
counsel should defend all actions against the city. The Court of 
Errors held that the corporate authorities could not withdraw and 
take out of the hands of the city counsel any particular case or 
class of cases and confide their management to others, but that 
they might employ associate counsel in cases in which the city was 
interested. The case last cited is directly in point in repudiation 
of the notion that associate counsel might not lawfully be em- 
ployed to assist the prosecutor in a criminal prosecution whenever 
the assistance of additional counsel is reasonable and proper in the 
due administration of justice. 

Second: It was contended that the services rendered by the 
prosecutor should have been performed by the Attorney-General, 
whose services might have been had without expense to the coun- 
ty, and that, it not appearing in the depositions that the Attorney- 
General had been requested to attend, the employment of the re- 
lator is not shown to have been reasonable. P. L. 1882, p. 214. 
The act of 1882 is a supplement to the act of February 11, 1854, 
simply substituting a fixed salary for the Attorney-General in lieu 
of other compensation, and by the act of 1854 it is made the duty 
of the Attorney-General to attend the trial of homicide cases and 
other high crimes on the written request of a Justice of the Su- 
preme Court or of the Board of Freeholders only when such at- 
tendance is not incompatable with his other duties. Rev. 56, sec. 
1. Waiving for the present the question of the conclusiveness of 
the judge’s certificate, and treating his action only as an audit of 
the relator’s account, the presumption in the absence of proof is 
that his duty was performed, and that the account as audited and 
allowed is correct. State, Butts Pros. v. Mayor of Hoboken, 9 
Vroom, 391. 

In the next place it was insisted that the judge’s certificate of 
approval was only prima facie evidence; that it was the province 
of the board of freeholders to determine whether the employment 
of the relator was needful and proper and to fix the compensation 
to be paid for his services, and that the board was not in either re- 
spect controlled by the certificate of the judge. The People v. 
Supervisors of Fulton, 14 Barb. 52, was relied on for that position. 
The statute in that case provided that a reasonable compensation 
to the district attorney for certain services, to be certified by one 
of the Justices of the Supreme Court, should be audited and al- 
lowed by the board of supervisors, and paid out of the county 
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treasury. It will be observed that the statute there in question 
conferred upon the board of supervisors the power to audit and 
allow,—words importing the exercise of judgment and discretion, 
—to hear, examine, adjust, pass upon and settle the account, and 
then allow it. But notwithstanding the language of the act, the 
court did not hold that the judge’s certificate was not conclusive. 
It decided that, as a matter of pleading, the question might be 
raised by demurrer, and the judge who delivered the opinion of 
the court inclined to the opinion that the board of supervisors had 
a discretion as to the amount they would allow, notwithstanding 
the judge’s certificate ; but the case was disposed of on another 
ground. The statute now in question contains no words imply- 
ing a discretion in the board of freeholders. The board is not 
called upon to audit and allow accounts presented under this act. 
The act requires the expenses to be verified—that is, shown to be 
reasonable and necessary—not to the board of freeholders, but to 
the presiding judge, and the approval of the expenses devolves 
upon him ; and upon approval under his hand, the act declares that 
the expenses shall be paid by the board of freeholders. 

The duty to audit and allow is delegated to the presiding judge, 
and his approval is the voucher upon which payment is to be 
made. His certificate is the final determination of the obligation to 
pay and of the sum to be paid, as much as if it had been expressly 
fixed by statute. In The People ex rel. Downing, v. Stout, 23 
Barb. 338, a statute empowered the board of supervisors to estab- 
lish the fees for recording births and marriages, and the court held 
that, when the fees had once been fixed under the authority con- 
ferred by the statute, they were binding upon future boards in au- 
diting and allowing accounts for such services, as though they 
had been fixed by the legislature, and that subsequent boards were 
obliged to allow accounts on the basis of the prescribed fees. Mor- 
ris v. The People, 3 Denio 382, in which the payment of a salary 
fixed by law was in controversy, is a precedent of similar import. 
The ground of decision in these cases was that the amount to be 
paid being fixed by statute or under legislative authority, the 
board of supervisors, notwithstanding the extensive powers con- 
ferred upon them in reference to county charges, had in such cases 
no discretion to exercise, and that the duties of the board in the 
premises were simply ministerial—to audit on the basis of the 
statutory evidence and to order payment accordingly. People v. 
Supervisors of Kings, 16 Wend. 520 ; Carr v. St. Louis, 9 Missouri 
195 ; Auditors of Wayne, 13 Michigan 233, and Oldsv. Comrs. of 
Franklin Co., 20 Ohio St. 421; Com. v. Johnson, 2 Binney 275, are 
precedents of like import. In this class of cases the relief by a 
mandamus is granted, the amount of the demand having been de- 
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finitely fixed by the proper authority, and only the ministerial: 

duty to make payment remained ‘to be performed, High on Ext.. 

— Sec. 351-356. That principle is applicable to the case in 
and. 

We think that the judges’ certificate of approval of these ex- 
penses is conclusive, and that on the presentation thereof to the 
board of freeholders the same should have been paid. A peremp- 
tory mandamus is allowed, commanding the payment of the bal- 
lance unpaid of the relator’s bill with interest from May 11, 1885. 
Tbe relator is also entitled to costs on this rule. 





JAMES L. SEMON v. JACOB V, H. TERHUNE, ET AL. 
(Court of Chancery of New Jersey. October Term, 1885.) 


Mortgage—Record— Notice— Subrogation. 
—A mortgage recorded after the deed to the 
mortgagor, although it is dated before it, is 
notice to a subsequent purchaser from the 
mortgagor. The date may be due to mis- 
take and the record is enough to put a pru- 
dent man on enquiry. Losey v. Simpson, 
3 Stock. 246, and Spielman v. Kliest, 9 


record of the mortgage was prior to date and 
record of the deed. 

A mortgagor who pays the bond after the 
property has been sold under foreclosure 
and the proceeds of the land have become 
the primary fund for the defendant, is en- 
titled to subrogation, and the mortgage is 
not extinguished by the payment. ; 


Stew. 109, distinguished. In those cases the 


Bill to foreclose. On final hearing on bill and answer. 

Messrs. EH. A. & W. T. Day fur complainant. 

Mr. J. Garrick for defendant. 

THE CHANCELLOR: This suit is brought to forecloseja mortgage 
dated and acknowledged September 17th, 1880, and recorded on the 
fifteenth of October following, given by the defendants, John G. 
Semon and wife to Richard M. Johnson, upon land in Jersey City, 
to secure the payment of $750 and interest according to the condi- 
tion of Semon’s bond to Johnson. The bill states that the mort- 
gage was given for purchase money on the sale of the mortgaged 
premises by Johnson to Semon, but the fact is not admitted by the 
answer. The deed to Semon was dated September 30, 1880, was 
acknowledged October 1, 1880, and recorded on the 24th day of 
_ November following. The bill states that while the date of the 

mortgage is prior to that of the deed, the mortgage was not deliv- 
ered until the time of the delivery of the deed, but this ,is not ad- 
mitted by the answer. Johnson assigned the mortgage February 
9, 1881, to James M. Connor by assignment of that date recorded 
February 16, 1881. On the 2d of June, 1884, James M. Connor as- 
signed it to James P. Connor, executor, etc., of William C. Connor, 
deceased, and he assigned it September 4, 1884, to the complainant. 
When John G. Semon bought the property of Johnson it was en 
cumbered by a mortgage for $1,000, given September 10, 1866, by 
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William Nattrass, who then owned the premises, to Jane C. Vree- 
land. That mortgage came to the hands of Jacob C. Terhune by 
assignment. He died June 15, 1882. His executors were the defend- 
ant, John V. H. Terhune and Peter Schoonmaker. September 27, 
1882, they filea a bill in this court to foreclose that mortgage. The 
only defendants to that suit were John G. Semon and his wife. 
There was a final decree in the suit by default. It was entered 
February 5, 1883, and execution was issued thereon for the sale of 
mortgaged premises which under it were sold May 3, 1883, to John 
V. H. Terhune for $500, and a deed therefor was given to him by 
the sheriff. He took possession under his deed and has been in 
possession ever since. The bill asks that an account be had with. 
him and that the property may be sold to pay in the first place to: 
him the amount which may be found due to him in respect to the 
first mortgage,and then to pay the complainant what may be found 
due to him on his mortgage with his costs, and that any balance of 
the proceeds of the sale be paid to Terhune. Terhune by the an- 
swer admits the making and recording of the complainant’s mort- 
gage and states that the omission to make the holder thereof a par- 
ty to the foreclosure suit upon the first mortgage was due to the 
fact that the record of the complainant’s mortgage was indexed in 
a wrong place. The answer further alleges that in 1884 the then 
holder of the complainant’s mortgage threatened to sue John G. 
Semon for the money due upon the bond and that the latter then 
paid it and took an assignment of the bond, and mortgage to the 
complainant who has no interest in them, but holds them for the 
use and benefit of John G. Semon and subject to his control. The 
complainant filed no replication, and the cause comes in for hear- 
ing upon bill and answer. 

The foreclosure proceedings upon the first mortgage were a nulli- 
ty as to the holders of the second mortgage. By his purchase at 
the sheriff’s sale under them Terhune obtained the title of the hold- 
ers of the first mortgage and the equity of the redemption of John 
G. Semon and his wife. But that equity of redemption was subject 
to the payment of the second mortgage, if that mortgage wasa valid 
lien of which the purchaser at the sheriff’s sale had notice, upon the 
property,and if that mortgage were such lien,and Terhune had taken 
an assignment of it after his purchase, equity would not have per- 
mitted him te enforce payment from Semon of the bond which it was 
given to secure, without giving Semon the benefit of a resort to the 
proceeds of the sale of the premises after satisfying the first mort- 
gage therefrom. Vanderkemp v. Sheldon, 11 Paige 28. The only 
question on this point in this case is whether the purchaser had no- 
tice ; that is whether he had constructive notice from the records; 
Had he consulted the record (the index is no part of it) he would: 
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have discovered that the title to the mortgaged premises remained in 
Richard M. Johnson up to September 30, 1880, and that by a deed 
of that date Johnson conveyed them to Joan G. Semon who, by a 
mortgage recorded after although dated before that date, mortgaged 
them to Johnson. 

The fact that the mortgage bears date prior to the date of the 
deei, would not under the circumstances have justified the pur- 
chaser in concluding that it was given before Semon acquired title ; 
for it might have been due to a mistake in the date of the one in- 
strument or the other. There was at least enough upon the record 
to put him as a prudent man upon inquiry. He had notice of the 
mortgage from the record ; for in searching for mortgages by Se- 
mon from the date of his deed September 30, 1880, he would have 
found the mortgage. The doctrine of the cases of Losey v. Simpson, 
3 Stock. 246 and Spielman v. Kliest, 9 Stew. Eq. 199, is not at va- 
riance with that now enunciated. The doctrine of those cases is © 
that one who proposed to purchase land or to take a mortgage 
upon it is not bound to take notice of the record of a conveyance 
or mortgage made by one whose title deed has not been recorded. 
And the reason is that he has no clue to guide him in searching 
the record. But here the record showed the searcher the deed to 
Semon and his mortgage to his grantor. The mortgage was indeed 
dated before the date of the deed, but it was recorded after the 
latter date and the deed itself was on record. It is urged that ac- 
cording to the record, it appears that after Semon gave the mort- 
gage to Johnson, the latter conveyed the property to him by deed 
of a subsequent date and so extinguished the mortgage ; for, ac- 
cording to the dates of the instruments, Semon had no title when 
he mortgaged to Johnson, and having no title he mortgaged the 
property to the person who owned it. The inference from the con- 
dition of the record would be that there was some mistake in the 
dates, and that in fact Johnson conveyed to Semon and then Semon 
mortgaged to him; or that Semon mortgaged to Johnson before he 
acquired title and having acquired title afterwards might be 
estopped from denying that the mortgage was valid. The record 
was notice of the mortgage. But it is urged that if Terhune is 
chargeable with notice, Semon is entitled to no relief, because ac- 
cording to the answer, which is to be taken as true upon this 
hearing, he himself paid off the bond the payment of which the 
mortgage was given to secure and the bond was his own. But if 
the land had, as between him and the purchaser at the foreclosure 
sale, become the primary fund for the payment of that mortgage, 
he is entitled to subrogation on paying it off (as he was compelled 
to do) because of his personal liability thereon. The value of the 
premises beyond what was necessary to pay the first mortgage, 
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was the primary fund to pay the second mortgage. Vanderkemp 
v. Shelton, ubi supra. And under the circumstances he is entitled 
to subrogation. Stillman’s Executors v. Stillman, 6C. E. Gr. 126; 
Faulks v. Dimock, 12 C. E. Gr. 65; Tice v. Annin, 2 J. C. R. 125; 
Jumel v. Jumel, 7 Paige 591; Russell v. Ellen, 10 Paige, 249. 
There will be a decree for an account by Terhune of the rents 
and profits from the time of the delivery of the sheriff's deed to 
him, in which account he is to be allowed for lawful taxes and as- 
sessments paid by him, and for moneys paid for necessary repairs. 
Should there be a balance against him on such accounting it is to 
be credited on the amount due upon the first mortgage. Should 
the balance be in his favor he is to have it as well as the amount 
due him in respect to the first mortgage raised and paid to him out 
of the proceeds of the sale of the mortgaged premises before pay- 
ment of the second mortgage therefrom. There will also be an ac- 
count of what is due upon the first and second mortgages and the 
property will be sold to raise and pay in the first place to Terhune 
the amount found to be due upon the first mortgage after crediting 
any balance of rents and profits which may be found against him ; 
and if any balance is found in his favor, he is to have the amount 
of it paid to him as before stated, out of the proceeds of sale be- 
fore payment of the second mortgage. He is not to have the costs 


of the foreclosure proceedings upon the first mortgage; nor the ex- 


ecution costs in that case. Van Duyn v. Shann, 12 Stew. Kq. 6. 
There will then be paid to the complainant the amount found due 
upon the second mortgage with the cost of this suit and the sur- 
plus, if any, will be paid to Terhune. 





MATTHIAS V. D. CRUSER v. JACOB WERT AND JOHN S. CRUSER. 


(New Jersey Supreme Court, Somerset Circuit. December Term, 1885.) 


Construction of Will—7he Statute of 
Entails —A clause in a will as follows: *‘I 
give and demise unto my son, M. V. D. C., 
his heirs and assigns, by his present wife 
Sally Ann forever, the farm,” etc., inter- 
preted to be equivalent to “heirs of the 
body of M. V. D.C. by his present wife,” 


An action in ejectment. 


etc.; the plain intent of the testator being to 
create an estate in special tail; and under 
the provisions of Sec. 11 of the Descent Act 
it became an estate for life in M. V. D. C., 
the devisee, with remainder to his children 
in fee simple. 


Parties waived a trial by jury and the 


cause was tried before the Justice of the Supreme Court holding 
the Somerset Circuit upon the facts set forth in an annexed state 
of this case and the exhibits therein referred to. 

Mr. J. V. Demott and Mr. J. B. Vredenburgh for plaintiff. 

Mr. Geo. O. Vanderbilt and Mr. J. D. Bartine for defendants. 

Maatk, J.: The cause is of such importance as to justify and de- 
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mand a statement of the views of the court on the legal question 





























presented. That question respects the title which Matthias Van 0 
Dike Cruser (the father of the plain.iff) took under the will of C 
Frederick Cruser, deceased. If the title wasor became a fee simple te 
then the defendants must succeed. If the title, under the statute h 
of the XIII of Edward I, (called the Statute of Entails) was a fee is 
tail, then the plaintiff has a right to recover. x 
The solution of the question depends on the construction of the Ww 
following clause of the will of Frederick Cruser, deceased, viz.: ‘‘ I he 
give and devise unto my son, Matthias Van Dike Cruser, his heirs m 
and assigns, by his present wife Sally Ann, forever, the farm, etc. ill 
The argument of defendant’s counsel was mainly directed in the 
line of two opinions given by eminent counsel respecting the true ta 
construction of this clause. Both these opinions have been before Ww 
me and have received (as they deserve) most careful consideration. fat 
The opinion of Mr. Bradley, now Associate Justice of the Supreme tal 
Court of the U. S., was given in 1866. He first takes the position tio 
that the clause in question contains no words of procreation nor be; 
any equivolent words and that its words do not necessarily imply ] 
descendents of the devisee, for (he says) ‘‘ the heirs of M. V. D. C. by by 
his present wife Sally Ann, must be descended from her, but need opi 
not necessarily be descended from him, for if he should die first Th 
and his wife should marry his next cousin and have issue, this is- Cor 
sue might become the collateral heirs of M.’’ He then likens the the 
estate devised to a qualified fee, which he describes as being—in ver 
the language of Mr. Preston—an interest given in its first limitation by 
to a man and to certain of his heirs and not extended to all of them clat 
generally nor confined to the issue of hisbody. He then concludes lanc 
that the limitation of this clause, restricting the descent to such of wer 
the heirs of M. V. D. C. as should be descendants of Sally Ann his inte 
wife, creates a course of descent different from that prescribed by that 
our laws and so is repugnant to the estate granted to M. V. D. C. pres 





and void. ‘This conclusion seems to indicate that the estate which 
M. V. D. C. took was a fee simple. 
The foundation of this conclusion is evidently the alleged lack of 
_words of procreation, or words of equivalent meaning. His con- 
tention is that the words ‘‘ heirs of M. V. D. C by his present wife 
Sally Ann,”’ do not necessarily import the issue of M. V. D.C. If 
this premise is incorrect the conclusion must be rejected. 

I feel constrained to regard the words as entirely equivolent to 
**heirs of the body of M. V. D. C. by his present wife Sally Ann.” 
The instrument to be construed is a will. What we are to ascer- 
tain is the intent of the testator. No one who reads the clause 
will doubt that his intent was to limit the estate to the issue of M. 

Vy. D. C. by Sally Ann. 
















CRUSER v. WERT. 26 


The books are full of illustrations of precisely similar inferences 
of intent drawn from the use of similar language. Thus in Den v. 
Cox, 4 Hals. 10, the phrase ‘‘ his lawfully begotten heir’’ was held 
to create an estate tail and to be equivolent to ‘lawfully begotten 
heir of his body.’’ Yet the words did not necessarily import the 
issue of the devisee and wonld have been, entirely satisfied by a de- 
scent to any heir lawfully begotten though not of his issue. The 
words ‘‘ heirs male”’ in a devise have always been held to import 
heirs of the body, and yet they would be entirely satisfied by any 
male heirs, lineal or collateral. Den v. Fogg, Penn. 819. These 
illustrations might be indefinitely multiplied. 

The present case is not without precedent and the view I have 
taken is not without the support of authority. In Vernon v. 
Wright, 7 H. L. Cas. 49, a devise to ‘‘ the right heirs of my grand- 
father by Mary his second wife forever,’’ was held to create an es- 
tate tail. The words were said to comprehend words of procrea- 
tion and to be equivolent to heirs of the body of the grandfather 
begotten on the body of the wife named. 

In Somers v. Parson, 1 Harr. 181,a devise to J.S. and ‘‘ to his heirs 
by his present wife Anne’’ was held to create an estate tail. The 
opinion was by Ford, J., and concurred in by Hornblower, C. J. 
The judgment of the Supreme Court was afterward reversed by the 
Court of Errors. But no opinion seems to have beep delivered and 
the reversal was in 1841. It is not necessary to infer that the re- 
versal went on the ground that the construction given to this clause 
by the Supreme Court was erroneous. There wgs a subsequent 
clause in the will then under consideration which provided that the 
lands devised were—after the death of the widow to whom they 
were given for life—to ‘‘ cede to J. 8., his heirs and assigns, to all 
intents and purposes.’’ It was contended in the Supreme Court 
that this clause controlled and passed a fee simple. We may fairly 
presume the same contention was made in the Court of Errors and 
the reversal was probably on that ground. The case, therefore, is 
not without weight. 

Upon these grounds I think the words of this clause are to be 
taken as including the idea of procreation and as meaning ‘‘ heirs 
of the body”’ of M. V. D. C. by his wife Sally Ann. 

The other opinion was by A. O. Zabriskie, afterward Chancellor. 
His conclusion is that M. V. D. ©. took an estate in fee simple. 
This conclusion is put upon the force of the word ‘‘ assigns *’ which, 
he insists, indicates a clear intention to give to M. V. D. C. a power 
to. sell. The remaining part of the devise, he thinks, would have 
its due effect if held to mean that, if M. V. D. C. should die with- 
out having sold the farm, his heirs by his wife Sally Ann would 
take as purchasers. He admits that unless that construction be 
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given the clause will come literally within the 11th section of the 
Descent Act which provides for the disposition of estates which 
would be estates tail under the Statute of Entails. But he sug- 
gests that an estate tail special is not within that section because, 
as he well observes, a literal application of the sections to such es- 
tates will invariably thwart the will of the testator. 

This suggestion need not be considered because in Zabriskie v. 
Wood, 8 C. E. G. 541,the Court of Errors expressly decided that the 
11th section did apply to all estates tail whether general or special. 

The force attributed by Mr. Zabriskie to the word ‘‘ assigns”’ in 
this clause is, in my judgment, excessive and inappropriate. In 
Den v. Wortendike, 2 Hals. 363, the question was whether an es- 
tate in fee or in tails passed under a clause of a will and the same 
contention was made. C. J. Kinsey uses the following language: 
‘In the outset I will remark that little or no importance is to be 
attached to the use of the word assigns in this case, a circumstance 
upon which a considerable part of the argument was founded. I 
am not aware of a single case wherein a certain interest having been 
given in a will, this word has been held to enlarge or in any manner 
to effect this interest. Every interest recognized by the law, unless 


under particular circumstances, is the object of an assignment. It 
belongs essentially to every species of interest or property and the 


introduction of the term is therefore, in every case, superfluous and 
inoperative in a conveyance of property. The first section of Lyt- 
tleton shows that the word has no enlarging power in a convey- 
ance and Coke shows thatit is the same in case of a will. 
The argument therefore resting on this basis is entitled to no con- 
sideration.”’ 

In the section referred to by the learned C. J., Lyttleton declares 
that a purchase by the words ‘‘ to have and to hold to him and his 
assigns forever’? would only pass an estate for life. Coke in his 
Commentary says that a devise *‘to him and to his assigns for- 
ever”’ will pass a fee simple by the intent of the devisor. But itis 
plain that this intent is drawn not from the use of the word ‘‘as- 
signs,’’ but from the use of the word ‘‘forever;’’ for he adds that 
a devise ‘‘to one and his assigns’’ without saying forever, the 
devisee hath but an estate for life. Co. Litt. 9, 6. 

In den ex dem Doremus v. Zabriskie, 3 J. 8. Gr. 404, on a 
devise to A and to her heirs lawfully from her body begotten and 
assigns forever, it was contended that A took a fee simple, and, 
among other reasons, because of an intention to be inferred from 
the use of the word ‘‘assigns.’’ C.J. Hornblower held that the 
word ‘‘assigns’’ had never been considered sufficient to control 
previous words of limitation. Upon these cases it seems to me the 
word relied on has never been applied to enlarge an estate under 
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circumstances such as appear in this case. The force attributed to 
the word is inappropriate, because in any event the estate taken 
by M. V. D. C. was vendible and assignable. Under such circum- 
stances there is no inference to be drawn except of an intent to 
pass a vendible and assignable estate. 

It was contended on the argument that the word ‘‘forever’’ in 
this clause tended to the same construction reached by Mr. Za- 
briskie. But, although this word often operates to indicate an in- 
tent to create a fee simple, yet it will not operate to create or im- 
pede the creation of an estate tail. Such was the view of C. J. 
Ewing in Den v. Cox, 4_Hals. 10, and the cases there cited, and 
many others sustain that view. In Vernon v. Wright, wbi sup, 
Crowder, J., expresses the same view, and says the word would 
not enlarge the limitation of the estate tail, but only import its 
contined duration. 

The result is that, in my judgment, the plain intent of testator 
was to create an estate which, under the Statute of XIII Edw. I, 
commonly called the Statute of Entails, would have been an estate 


’ in special tail. Upon the authority of Zabriskie v. Wood, wbi sup., 


that estate fell within the provisions of sec. 11 of the Descent Act, 
and became an estate for life in M. V. D. C., the devisee with re- 
mainder to his children in fee simple. See also Redstrate v. 
Townsend, 10 Vr. 372. 

It was suggested on the hearing that there might be a question 
under sec. 11 as to the amount of estate to which plaintiff would be 
entitled. He is one of seven children of M. V. D. C. by his wife 
Sally Ann. M. V. D.C. had achild by a previous wife. If the 
last named child obtains an interest under sec. 11, it is plain that 
the intention of the testator is not regarded. 

But the question is not before me, because plaintiff only claims 
one-eighth of the lands. If before me, the case of Zabriskie v. 
Wood, whi sup., settles it, for in that case the statute was socon- 
strued as to cast the devised estate upon a child to whom it was 
the evident intent of the testator that the estate should not pass. 

I am, therefore, constrained to find for the plaintiff, and that he 
is entitled to judgment for the lands claimed, etc., and his costs 
of suit, etc. 





PETER LOWE v. JOHN V. WORTMAN. 
(New Jersey Supreme Court.) 


- Malicious Prosecution.—An action for have terminated (1), where there is a verdict 

malicious prosecution is prematurely brought, _of not guilty, (2) where the grand jury ignore 

if commenced before the criminal prosecu- a bill, (3) wherea molle prosegui is entered, 

tion is ended. (4) where the accused has been Cotngee 
A criminal prosecution may be said to from bail or imprisonment. ; 
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On case certified from Somerset Circuit. 

Argued at June Term, 1885, before the Chief Justice and Jus- 
tices Dixon, Magie and Parker. 

Mr. John A. Frech for plaintiff. 

Mr. Jno. Vred. Voorhees and Mr. A. A. Clark for defendants. 

The opinion of the court was delivered by 

PARKER, J.: This action was brought for malicious prosecution. 
The summons was issued on June 30th, 1884. The case was tried 
in the December Term, 1884, of the Circuit. It was proved that 
Peter Lowe, the plaintiff. was arrested on the 29th day of March, 
1884, by virtue of a warrant issued by a justice of the peace upon 
complaint of John V. Wortman, the defendant, made by him in 
writing under oath, which complaint sets forth that Lowe had 
been guilty of larceny. Lowe entered into the usual recognizance 
for his appearance at the next term of me Somerset Oyer and 
Terminer, to be held in April, 1884. 

It appears that the justice of the peace did not send the papers 
to the prosecutor of the pleas, or to any officer of the court, until 
after the April term. It does not appear that the matter was 
brought to the attention of the grand jury until the September 
term. At the term last named Wortman was subpoened asa wit- 
ness before the grand jury. He attended and was examined in 
reference to the complaint. At that time this suit had been com- 
menced, .the process being tested on the 30th of June. There has 
never been a rule entered discharging Lowe from the complaint, or 
to release his securities. The jury found for the plaintiff where- 
upon a rule to show cause was granted and the case certified to 
this court. 

The only question for decision is, whether this suit was prema- 
turely brought. There is no doubt that this question may be raised 
under the plea of general issue. Several cases are found in our reports 
which settle the law in New Jersey. An action for malicious pros- 
ecution is premature if commenced before the criminal prosecution 
is ended. What constitutes the ending of the prosecution some- 
times may admit of some doubt. But in this case, it is clear that 
on the 30th of June, the criminal prosecution had not terminated. 
The complaint was pending before the grand jury three months 
after this suit had been commenced. A criminal prosecution may 
be said to have been terminated (1) where there is a verdict of not 
guilty, (2) where the grand jury ignore a bill, (3) where a nolle 
prosequi is entered, and (4) where the accused has been discharged 
from bail or imprisonment. This case does not come under either 
of above heads. 

The Circuit Court is advised in conformity with the views herein 
expressed. 
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PETER MATTHEWS » JANE MILLER. 
(New Jersey Supreme Court. June Term, 1885.) 


‘Docketing Judgment—Aeturn of Con- The return should be to the effect that 
stable.—The return of a constable on anex- ‘‘he could not find property on which to 
ecution issued out of the Court forthe trial levy,” etc. 
of Small Causes ‘‘ no property found where- Some effort to find personal property of 
on to levy,” does not meet the requirement defendant by the constable should appear 
of the statute to make docketing proceed- _ by the return. “ 
ings valid, 

In ejectment. Case certified. 

Argued at June Term, 1885, before the Chief Justice and Justi- 
ces Dixon, Magie and Parker. 

Mr. Wm. B. Gillmore, for Plaintiff: 

Mr. Bolton, for Defendant. 

The opinion of the Court was delivered by 

PARKER. J.: The land in controversy was conveyed to Peter 
Matthews, the plaintiff in this action, by the Paterson Land Im- 
provement Company, in the year 1866. A judgment was subse- 
quently recovered in the court for the trial of small causes, against 
Matthews, by Robert Miller, which judgment was docketed in the 
Court of Common Pleas of the county of Passaic. Execution on 
said judgment was issued and the land sold by the sheriff to Jane 
Miller, the defendant. 

The validity of the defendant’s title depends upon the legality 
of the docketing proceedings. The return by the constable, en- 
dorsed on the execution issued by the Justice, is in these words, 
viz: ‘‘I return this execution in court, with no property found 
whereon to levy.”’ 

In order to docket legally a judgment obtained in the court for 
the trial of small causes, execution should be issued and a return 
thereon be made by the constable, to the effect that he ‘could not 
find any personal property of the defendant on which to levy, etc.”’ 

Does the return endorsed on this execution answer the requir- 
ment of the statute? The return by a constable of an execution 
‘‘with no property found of defendant on which to levy,’ is 
not to the effect that ‘‘ he could not find property of the defend- 
ant on which to levy.”’ ‘ 

It does not appear by the return in this case, that the constable 
made any effort to find property. He could have truthfully made 
the return he did had he endorsed the execution and delivered it 
to the justice the moment after it had been handed to him, with- 
out looking for property. The return required by the Statute in- 
volves inquiry and search for property of defendant on which to 
levy, and if such inquiry and search should be fruitless, then the 
constable would be enabled to endorse on the execution that he 


could not find property, etc. 
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In docketing a judgment obtained in the court for the trial of 
Small Causes, the plaintiff proceeds ex parte. No adjudication of 
the Court of Common Pleas is necessary. If the docketing be 
legally done, the result is to make the judgment originally of an 
inferior court, bind lands, upon the mere request and action of the 
plaintiff, without notice to the defendant and without opportunity 
‘on his part to object. The plaintiff having the direction of the 
docketing proceedings, should see that the return of the Consta- 
ble, as well as other requirements, be in conformity with the statute. 
The whole proceeding is statutory and unless strictly pursued the 
docketing is void. 

The return of the constable in this case does not meet the statu- 
tory requirement and therefore the judgment and execution under 
which the deed was made to defendant are void. In Fasto v. 
Klopping, 14 Vr. p. 448, where the return of the Constable was 
less objectionable, the Court of Errors and Appeals declared the 


docketing void. 


The judgment in this case should be for the plaintiff, and the 


Circuit Court is so advised. 





MISCELLANY. 


NEW BRUNSWICK POLICE CASE. 


An opinion was filed in the Supreme Court 
on Nov. 25 in this case declaring invalid the 
resolution of the Common Council dismissing 
the old police force and electing a new one. 
The resolution was brought up on certiorari 
and the objections made to it was that it was 
against the act of March 25, 1885, P. L. p. 
163, which provides that policemen em- 
ployed by municipal authority in the police 
department of any city shall hold their of- 
fices during good behavior, except where by 
statute the term of office is determined and 
fixed and does not depend upon the pleasure 
of any municipal officer or board. 

On the other side it was contended that 
the act being general did not repeal the 
special charter of New Brunswick, and sec- 
ondly that the act was unconstitutional. 

The Court in the opinion say: ‘‘If this 
opinion is not obnoxious to the criticisms of 
defendants’ counsel directed against its con- 
stitutionality, it seems to cover the acts of 
Common Council under review. The argu- 
ment on the point that this is a general act 


and does not operate so as to repeal the pro- 
visions of the charter of New Brunswick up- 
on this special matter is not sound. Where- 
ever the intent to repeal a special act by a 
general statute is apparent, the legislative 
intent will be effectuated. It would be dif- 
ficult to frame an act where the intent to 
reach and alter the provisions in all city char 
ters in this respect could be more conspic- 
vous than in the present statute.” 

With reference to the argument that the 
act is unconstitutional, because it regulates 
the internal affairs of cities, the Court hold : 
‘*That it regulates the internal affairs of 
certain cities, among which is New Bruns- 
wick, is not a matter for contention. The 
ground of contest is in regard to the charac- 
ter of the statute or to the generality of its 
operation.” 

This legislation applies to all cities whose 
internal affairs are such as permit the opera- 
tion of the terms of the act. 

The police act recognize two classes of 
police officers—the class which hold their 
terms determined and fixed by statute, and 
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the class whose term depends upon the pleas- 
ure of any municipal board, etc., and this 
act legislates for the latter class exclusively. 
‘¢ Inasmuch as, in the view already expressed, 
all policemen are included within a class, 
therefore, if this clause stood alone it would, 
in our judgment, be a specimen of special 
legislation. But it is urged that this lan- 
guage can be disregarded and that the re- 
maining portion of this section, as well as all 
the following sections of the act, applies to 
all policemen, or reduces the condition of al} 
policemen in respect to the subject matter of 
the legislation to a uniform status. In look- 
ing at this portion of the act the generality 
of the application of the words must be ad- 
mitted.” 

The Court say further that it was objected 
that the act does not apply to municipalities 
other than cities, which contention appears 
to be true: ‘* No subject would seem to be 
of more general and uniform importance to 
both cities and boroughs than that of assess- 
ments for local improvements. Yet the_rec- 
ognition of the validity of statutes in regard 
to this subject applying alone to cities has 
been frequent. 

“In view of the array of cases in which 
classification similar to this has been already 
recognized, we are constrained to regard the 
present as a general act, ‘The resolution 
must be vacated,” 





THE CITY OF ELIZABETH AND 
THE SINGER MANUFAC- 
TURING COMPANY. 


The Singer Manufacturing Company is 
one of the largest creditors of the city of 
Elizabeth, and holds a large amount of taxar 


ble property in the city. The interest on 
the bonds of the city held by the Company 
is unpaid, and the Company refused to pay 
the taxes for the year 1885—amounting to 
about $20,000—levied on its property. The 
Comptroller thereupon levied on the ma- 
chinery and engines of the Company, and 
the Company, by way of retaliation, dis- 
charged its three thousand operators—most 
of whom lived in the city—and closed its 
works, giving notice that business would be 
resumed when the levy was removed and not 
before. Thisled to a meeting of the work 
people and a demand upon the city officials 


to remove the levy. The City Council re- 
solved that this levy be removed, but the 
Comptroller declined to do it without a bond 
of indemnity, and negotiations are still pend- 
ing. The taxes in question were assessed 
under the act of 1884, by Commissioners ap- 
pointed by the Governor, and are clearly. 
not subject to have the debts of the city set 
off against them. The only legal remedy of 
the Company is by certiorari against the tax, 
and this was tried last year, and the tax was 
sustained by the Supreme Court, It is, no 
doubt, a hardship for the Company to have 
to pay taxes when the city will not 
pay the interest on their bonds, but it is a 
necessary principle of government that debts 
shall not be set off against taxes. The 
Singer Company, no doubt, has a right to 
close their works, but it is not so certain 
that it is the best way to obtain the payment 
of their bonds. If all the factories and shops 
of the city should be closed with the same 
object the bonds could never be paid. When 
a city debt becomes very large the only 
hope of the payment of it depends upon the 
preservation of the business and prosperity 
of the city, and the keeping up of the value 
of the property of individuals. This will be 
destroyed by a general suspension of busi- 
ness, and will also be destroyed by the levy of 
a tax too heavy for the people to bear. 
There is a limit beyond which taxation cane 
not go. If the debt is so large that the in- 
terest is too great to, be paid out of the 
income of the property and to leave some- 
thing for the owners, the property becomes 
valueless, and the tax cannot be collected. 
It is the old case of killing the goose that 
lays the golden egg. It is idle to talk of the 
wickedness of repudiation. If a city or an 
individual has not property enough, and 
cannot earn enough to pay his debts, the 
debts cannot be paid. The individual can 
be discharged as an insolvent or a bankrupt, 
but a city under our existing laws cannot. 
The only way for the creditors to get any- 
thing is to accept what the city can pay and 
release the rest; if they insist on enforcing 
taxation for more than the revenue and busi- 
ness of the city can pay, they will destroy 
the value of the property in the city and 
drive people out of it, and gét nothing.’ 
There is no use in selling the people’s prop-’ 
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erty for the tax, for so long as it remains 
subject to be taxed again to the same amount 
it is worth nothing and will bring nothing. 
The question always is what the city really 
can pay by earnest effort. If this is kept in 
view, and both parties understand that this 
is the real question and act upon it in good 
faith, a solution of the difficulty will not be 
far off. 

It will be a good thing for cities when it is 
well understood that the security of their 
debts depends only on their prosperity, and 
that their debtsare not a lien on individual 
property toan indefinite extent, forthen city 
officials will not be able to borrow money be- 
yond the capacity to pay by means of the 
ordinary process of taxation. 





THE CHANCELLOR’S CHAMBERS 
IN NEWARK, 

On at least one day last month there were 
four Chancery Judges holding court in New- 
ark at the same time in four different rooms. 
The Chancellor and Vice Chancellor Van 
Fleet sat in the two small and uncomfortable 
chambers assigned to the Vice Chancellor at 
828 Broad street. Vice Chancellor Bird sat 
in the rooms of the Historical Society at 757 
Broad street, and Advisory Master Williams 
sat in the Law Library of the Essex Bar As- 
sociation at No. 800 Broad street. Four 
rooms are often needed for the Chancery 
business in Newark, and there are many 
days in nearly every month when three court 
rooms are occupied. It is very inconvenient 
to have these rooms in different buildings 
and far apart. The Chancellor often has to 
hurry from one to another and back again, 
and counsel miss their appointments from 
not knowing in which of the several chamb- 
ers their cases are to be heard. 

The Court of Chancery in Newark does a 
great part of the most important judicial 
business of the state. Counsel and suitors 
and witnesses come here from al) the north- 
ern part of the state and from Monmouth, 
Middlesex and Somerset, and the number 
and importance of thie cases tried here cer- 
tainly deserve much better accommodations 
than they receive. The Vice Chancellor’s 
Chambers at No. 828 Broad street are 
wretchedly poor court rooms. They are not 
only beneath the dignity of the court, but 
they are close and uncomfortable. The 


inner one is very small and very hot, and 
cannot be reached without passing within 
the bar of the outer one and going behind 
the Vice Chancellor's bench. The room of 
the Historical Society is pleasant enough, 
and has ancient and literary flavor, but it is 
out of the way and up two flights of stairs. 
The Law Library makes a good court room 
and is in the right place, but the court occu- 
pies it without the permission of the Library 
Association, which holds the room rent free 
for the purpose of a library and not of a 
court. 

An opportunity for obtaining excellent 
court rooms was missed when the proposi- 
tion of the owners of this building was re- 
jected. They offered to devote the whole of 
the top floor to the courts and the library. 
This would have given large and lofty rooms 
easily reached by an elevator, and in good lo- 
cation,with alibrary close at hand, but it was 
thought that an elevator was too modern a 
contrivance to be used by the Court of 
Chancery. The state now pay $1,500 for 
the court rooms, and the Clerk in Chancery 
has the privilege of using $2,000 for the pur- 
pose. This is money enough to procure 
good rooms, even if they have to be built for 
the purpose. We are informed that the 
owners of No. 800 Broad street are willing 
to add to their buildings rooms for the court 
and the library, and we trust that this offer 
may be accepted, or that some other good 
plan may be discovered. 





QUESTIONS FOR EXAMINATION OF 
COUNSELLORS, NOVEMBER 
TERM, 1888. 


1. (A) What is a chose in action, and what 
(B) a chose in possession? 

2. If a husband dies leaving a will duly 
executed, devising to his widow property in 
lieu of dower, how can she avoid taking 
under the will? 

3. Must the husband of a married woman 
having dower in lands of an infant sold by 
order of the Chancellor under the statute, 
join in the release of dower? 

4. How many grounds of divorce are there 
in New Jersey? 

5. Which of these are absolute and which 
partial? 

6. Which of these bar dower or curtesy, 
as the case may be? 
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the custody of an infant under seven years, 
when there are no charges of unfitness? 

8. What amount of rent is the landlord 
entitled to be paid upon proper notice given, 
where the tenant’s property is taken under 
legal process, before any money recovered 
on sale under the writ can be applied to the 
satisfaction of the judgment? 

g. What is the notice required to termi- 
nate e tenancy from year to year in this 
State? 

10. What notice is required where no 
agreement as to term exists, but the tenant 
pays a certain stipulated sum at stated inter- 
vals, as weekly, monthly or quarterly? 

11. In a suit for divorce on the ground of 
adultery, are the parties competent witnesses 
for all or for any purposes? 

12. Is a wife by our statute respecting 
evidence a competent witness in a criminal 
proceeding for or against her husband? 

13. Can a defendant in this State, under 
our statute, recoup damages in an action 
against him on a-sealed instrument? 

14. In an action of assumpsit against a 
married woman when the plaintiff's declara- 
tion is the common counts only, may cover- 
ture be pleaded in bar? 

15. If the assignment of a sealed bond for 
the payment of money be made without seal, 
can the assignee sue the bond in his own 
name, or must he sue in the name,of the as- 
signor as plaintiff? 

16. If a person writes his name on the 
back of a promissory note at the request of 
the maker before the note is delivered to or 
endorsed by the payee, Ist, in what charac- 
ter is he liable, 2d, is he entitled to notice 
of protest? 

17. If a tenant has vacated premises in 
this State, and given the key thereof to the 
incoming tenant, and be in the act of remov- 
ing his property out of this State into anoth- 
er where he is going to reside, will an attach- 
ment lie? 

18. Is a writ of error on a conviction for 
murder in this State, a writ of right, and if 
not to whom must you apply for its allow- 
ance? 

19. How is the personal property of an 
intestate who dies leaving a widow, distrib- 
uted in this State? 


7. Which parent by statute is entitled to 
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20. In what case will lands of an intestate 
of which he or she was seized in fee simple 
at death descend to the father? 

21. If one die intestate seized of lands in 
fee simple, and leaving no children or father 
or mother or brothers of the half blood sur- 
viving, but leaving one brother of the whole 
blood and one great grand-child of a dew 
ceased brother, how will the lands descend, 

22. Where one dies intestate seized of 
lands in fee simple, and there are no broth- 
ers or sisters of the whole blood, or children 
of such brothers or sisters, nor father or 
mother surviving, but there are second 
cousins and brothers and sisters of the half 
blood surviving, to whom do the lands 
descend ? 

23. What effect in making title by descent 
will it have upon the rights of a claimant 
heir, if it appear that an ancestor through 
whom the claim is made shall have been an 
alien? 

24. In devise of lands where the words 
‘*heirs and assigns”’ or “ heirs and assigns 
forever” are omitted, and nothing other 
than this appears to indicate an intention of 
the testator to convey a life estate only, what 
estate will the devisee take? 





STATUTE OF LIMITATIONS. 





In the celebrated case of Backhouse v. 
Bonomi, 9 H. L. C. 503, it was held by the 
House of Lords many years ago that a cause 
of action within the purview of the Statute 
of Limitations is the injury and not the aet 
which caused the injury, so that a plaintiff 
who sued for a subsidence, which happened 
within six years of his suing, but which was 
caused by an excavation which happened 
more than six years before his suing, was 
held entitled to recover. Asacorollary to 
this decision the Court of Appeal has recent- 
ly held in Mitchell v. Darley Main Colliery 
Company, 14 Q. B. D. 125—reported in the 
February number of the Law Reports—that 
a plaintiff who recovered for one subsidence 
in 1868, may in 1882 recover for another 
caused by the same excavation. But, to 
come to this decision, it was necessary for 
the court to travel through a long line of 
conflicting authorities, and in particular to 
overrule Lamb v. Walker, 3 Q. B. D. 389. 
Alike for the importance of the question 
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decided, the ingenuity of the reasoning, and 
the skilful treatment of the authorities, the 
judgments will well repay perusal. It is 
many a day since so knotty a point came up 
for settlement. Such a result is, prima 
facie, somewhat surprising, but a study of 
the judgments has convinced us that the 
Court is right, although Hawkins, J., had 
pronounced for the defendants. An appeal 
to the House of Lords may be useful in 
further adding to the legal lore of the re- 
ports, but we cannot expect the decision to 
be reversed. —Pump Court. 





BOOK NOTICES. 


LEGAL RECREATIONS—POEMS OF THE Law, 
collected by /. Greenbag Croke, Editor of 
Lyrics of the Law. San _ Francisco: 
Sumner, Whitney & Co. 1885. 

The two principal poems in this collection 
are ‘“‘ The Conveyancer’s Guide” and ‘** The 
Pleader’s Guide,” which were published 
many years ago in England, and have long 
been out of print. They are well-known by 
reputation, at least to the old lawyers of the 
present day, but to the younger bar they 
well seem as quaint and curious as the old 
systems of conveyancing and pleading which 
they describe so cleverly. A knowledge of 
these systems is necessary to a good lawyer’s 
education, even in these days of codes and 
new rules and reform, and it may be that 
this reprint will be the means of giving this 
knowledge to many who would not study the 
old law books. Whether on reading these 
they will have a favorable opinion of the 


systems is quite another question. At all 
events they will find some amusement. 

The other poems of the collection are one 
on General Average, by William Allen But- 
ler, first published in Harper's Magasine; 
“* Ye Delectable Ballad of Chancerie,” from 
Punch; Jacob O’Neninnis Hoss, by Thack- 
eray, from Punch and Mr. Story’s remarka- 
ble poem, called *‘A Roman Lawyer in 
Jerusalem,” giving speculations of a Roman 
lawyer in regard to the character of Judas 
Iscariot and the motives which induced him 
to the betrayal of our Lord. He concludes 
that he was an enthusiast who believed more 
firmly than the other disciples in the di- 
vinity of his Master, and offered to betray 
him to the priests for the purpose of giving 
him an opportunity of displaying his divine 
power. 

THE ESSEX LAW LIBRARY. 





Mr. F.C. Stiles has been appointed Li- 
brarian, and is doing all in his power to 
make the use of the Library convenient and 
pleasant to the subscribers and impossible to 
others. The library has a large collection 
of Reports and Digests—the largest in the 
State outside of Trenton. It offers great 
advantages to those members of the Bar 
who use law books and have not large li- 
braries of their own, and there is not a law- 
yer in Newark who will not find there books 
that he has not on his own shelves. The 
annual subscription price is fifteen dollars. 
Holders of stock to the amount of fifty dol- 
lars are required to pay only ten dollars a 
year. 








